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Introduction 
 
This paper seeks to provide a summary review of the current legal position in the UK 
regarding commercial usage of drones to assist those relatively new to this rising 
phenomenon and provide some practical suggestions on mitigating the risks from a process 
and contractual perspective2.  
 
Perhaps slightly confusingly, you may find drones referred to as “unmanned aircraft 
systems” or “unmanned aerial systems” (UAS) or “unmanned aerial vehicles” (“UAV”); 
expressions used in some of the statutes, guidance and commentaries here and abroad.  
 
According to research by PwC3, drone technology has the potential to increase the UK GDP 
by £42 billion (equivalent to 2%) by 2030.  Meanwhile, Goldman Sachs predicts that the 
spend in 2016 - 2020 on drones in construction, agriculture insurance and infrastructure 
inspection will total almost $20bn4.  In two 2018 surveys5 of the construction industry in the 
UK, a significant number of respondents confirmed that they used or intended to use drones 
in the near future.  However, the respondents expressed concern that despite this rising use, 
there was a lack of knowledge about the rules and regulations, such as in relation to 
security, privacy, aerial trespassing and personal responsibility.  
 

                                                 
1
 Based on a longer paper of the same name available on the Society of Construction Law website, by May Winfield 

of BuroHappold Engineering. 
2
 Nothing in this paper constitutes legal advice.  Specialist legal advice should be taken in relation to specific 

circumstances.  The views expressed are the personal views of the author and do not necessarily represent the 
views of her employer. 
3
 http://www.pwc.co.uk/dronesreport 

4
 https://www.gov.uk/government/consultations/benefits-of-drones-to-the-uk-economy 

5
 Surveys by ProDroneWorx and YouGov/Charles Russell Speechlys 
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Why Drones? 
 
At its simplest, a drone is a tool to capture and produce data in a digital format. Currently, 
drones are most commonly used in the construction industry to record a project’s progress, 
mapping for software programmes (including BIM), surveying and monitoring. Drones 
enable parties to access hard to reach or dangerous areas without the corresponding health 
and safety risks of inspection by an individual.  Real-time data is collated faster than human 
inspection as well.  Some industry parties have pointed out to the author that the use of 
drones has facilitated more accurate and cheaper site and progress surveys. 
 
As an extension to this surveying facility, drones can be integral to the process of 
establishing defects by taking thermal imaging recordings to give engineers and surveyors 
essential information when establishing building defects that require rectification6. Foster + 
Partners is working with a drone software developer, Be Tomorrow UK, to develop a 
prototype for real-time detection of errors on big construction projects7.  In a similar vein, an 
Australian-based tech start-up, Sitesee, is looking to use drones to capture a 3D model of 
large infrastructure assets to provide, among other things, automatic condition assessment 
reports to improve the cost and efficiency of maintenance8. 
 
Some commentators point out that as an added benefit, whilst traditional point cloud 
methods can overlook uneven topography due to obstructions, drones do not face such 
practical problems9 and an aerial perspective will provide more consistent and a greater 
amount of data to facilitate a more comprehensive 3D model.   
 
The growing importance of drones is reflected by the issue of the Government Department 
of Transport’s consultation paper, ‘Unlocking the UK’s high-tech economy: Consultation on 
the safe use of drones in the UK’10, which set out various proposals, in particular: 
 

 further consideration to additional drone testing sites 

 working closely with the Drone Industry Action Group and other drone use experts 
to develop and promote relevant specialist standards for their fields 

 to convene, with the Civil Aviation Authority (CAA), a 'drone insurance project group' 
to develop solutions and implement best practice 

 the implementation of a registration scheme for all users of drones of 250g and 
above in weight 

 consideration of improving deterrents 

 the implementation of No Drone Flying Zones and use of signage 

 pursuing the development of drone traffic management systems in collaboration 
and consultation with industry and international partners 
 

The Air Traffic Management and Unmanned Aircraft Bill, designed to modernise airspace 
and clamp down on illegal use of drones, received the Royal Assent on 29 April 2021. It is 
primarily focussed on normal aircraft but does contain various provisions giving police 
powers to tackle illegal drone misuse, including stop and search powers. More rigorous 

                                                 
6
 https://www.womblebonddickinson.com/uk/insights/articles-and-briefings/drones-construction-zones 

7
https://www.fosterandpartners.com/news/archive/2017/10/foster-partners-and-betomorrow-exploring-use-of-drones-

to-autonomously-map-building-construction/ 
8
 http://www.bimplus.co.uk/technology/object-recognition-takes-drone-capabilities-new-he/ 

9
 https://www.lexology.com/library/detail.aspx?g=3a74e304-153c-4868-aee0-8e5178120b52 

10
 https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/631638/ 

unlocking-the-uks-high-tech-economy-consultation-on-the-safe-use-of-drones-in-the-uk-government-response.pdf 
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regulations relating to drones have also been introduced in the EU. These are discussed 
further below. 
 
The Laws and Regulations on Drones  

For those new to the requirements and guidelines on drones, the Civil Aviation Authority’s 
website11  provides a comprehensive summary of the relevant information. (The Civil 
Aviation Authority is the body that issues permits and authorizations for commercial 
operations of drones). 

The main statutes, statutory instruments and regulations that need to be considered when 
operating drones are primarily the Air Navigation Order 2016 (as amended by the Air 
Navigation (Amendment) Order 201812) and the Civil Aviation Act 182.  Note that s. 76 of the 
latter imposes strict liability for damage by drones. There are also the Civil Aviation 
Authority’s Guidelines. Given they are the governing body for flight permits and permissions, 
it would be sensible to take note of the Civil Aviation Authority’s views given that a drone’s 
flight is limited to the scope of permission of the Civil Aviation Authority13. The Civil Aviation 
Authority admittedly has limited powers at present of written notice and criminal 
prosecution with no mid-way enforcement action between the two, although that is 
anticipated to change as a result of future statutory regulations plus no one really wants to 
face criminal prosecution.   

There are various strict obligations that must be complied with within the statutory 
requirements, in particular the Air Navigation Order 2016.  For example, a person in charge 
of the drone must “not recklessly or negligently cause or permit an aircraft to endanger any 
person or property”14 and “maintain direct, unaided visual eye contact…for the purpose of 
avoiding collisions”15. 

There are stringent limitations on flight zones for drones16; important restrictions being to 
not fly over a height of more than 400 feet above the surface unless express permission the 
Civil Aviation Authority has been obtained17, and the various limitations18 on flying over 
congested areas19 and aerodromes20.  The Civil Aviation Authority does have certain powers 
of exception from the flight restrictions, to facilitate innovations and useful developments in 
the utilisation of drones as the technology evolves. 

The various regulations and guidelines generally differentiate between small drones (under 
20kg) and large drones (over 20kg), with the latter far more tightly regulated and in some 
cases, treated like an aircraft.   

This area continues to evolve and a draft Drone Bill – which is still in the process of being 
debated- is likely to make new impositions. The resulting new drone legislation will aim to 
give police additional powers to land, seize and search drones, and increase protection 

                                                 
11

 https://www.caa.co.uk 
12

 http://www.legislation.gov.uk/uksi/2018/623/made 
13

 CAP 393 Articles 94 and 95 
14

 Article 241 
15

 Article 94(3) 
16

 Article 94(4) 
17

 Article 94A(1) 
18

 Permission is needed to fly over or within 150 metres of a large open-air assembly of people or a Congested Area 
(Congested Area = “area which is substantially used for residential, industrial, commercial or recreational purposes”) 
and/or within 50 metres of any person, vessel, vehicle or structure which is not under the control of others 
19

 Article 95 
20

 Article 94B 
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against misuse of drones around airports such as by extending exclusion zones and 
expanding the use of technology to detect and repel drones. 

In the meantime, from November 30, 2019, it has been a legal requirement for all owners of 
drones weighing 250g or more to register their drone with the Civil Aviation Authority 
(“CAA”) and complete an online safety test. Drone pilots who fail to register and sit the tests 
will face fines of up to £1,000. The new laws aim to strike a balance between safe and 
responsible use while also allowing drone technology to positively impact on a range of 
business applications. 

The above seeks to summarise the current position in the UK. The regulations on drones 
have also been revamped within Europe. The CAA has published a handy guide21 to these 
updated regulations. Drone operations are split into ‘open’, ‘specific’ and ‘certified’ 
categories, providing a staged level of authorisations and obligations with ‘open’ at one end, 
being of low or no risk to third parties (although the drone operator must still be registered), 
and ‘certified’ at the other end, being of the highest risk and subjected to the same, far more 
complex regulatory regime as manned aviation (i.e. aeroplanes) and each individual drone 
must be registered. The ‘Certified’ category is used to reduce or mitigate risks arising from 
the use of the drone, though the UK regulations for this category are still being developed at 
the time of writing. There are three compulsory factors for the ‘Open’ category to apply, 
namely maximum take-off mass/flying weight of less than 25kg, it must be operated within a 
visual line of sight and it must not be flown higher than 120m/400ft. There are then ‘Open’ 
subcategories depending on the drone’s proximity to third parties whilst in flight.  There are 
also registration requirements, a minimum pilot age of 16 (although this can then differ 
between Member states) and minimum pilot competency requirements. In comparison, 
operation of a drone beyond a distance where the operator is able to visually observe it 
directly will almost always fall within the ‘Specific’ category. The ‘Specific’ category sits 
between the ‘Open’ and ‘Certified’ categories, with (as the name suggests) specific 
operational authorisation given to a named drone operator, which sets out their privileges 
and limits of operation. The UK has followed Europe’s lead in imposing greater requirements 
of registration and evidencing competency. Post-Brexit however, there may be growing 
divergences between the UK and the EU in their respective drones’ regulatory framework 
and this is very much a ‘watch this space’ issue.  

Different countries may have different regulatory restrictions and/or registration 
requirements, even across the EU. This will be particularly relevant if a construction project 
is outside UK as well as where the drone provider/operator comes from a different 
jurisdiction, particularly post-Brexit when the UK’s regulatory framework may not match 
that of the EU. Different jurisdictions also have different minimum insurance requirements. 
They may not necessary already have all the relevant permissions and registrations required 
and it would be sensible to ask for evidence of this.  

Potential Legal Issues  

Like with all new and innovative technologies without a body of case law and established 
principles to provide legal clarity, drones give rise to potential new legal risks.  Some of the 
main legal issues or potential disputes are considered in turn below.  

Registration, Regulations and Statutes  

                                                 
21

 http://publicapps.caa.co.uk/docs/33/CAP722%20Edition8(p).pdf 
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As mentioned above, there are various restrictions about the maximum height and flight 
path of drones.  As well as various obligations on the drone operator, such as to keep the 
drone in their line of sight.  

Irresponsible or negligent use of a drone carries with it a risk of criminal prosecution by the 
Civil Aviation Authority as well as, on a more immediate level, the risk that the Civil Aviation 
Authority may withdraw the existing permissions of use. This would lead to additional cost 
and delay as a replacement drone operator company was found and parties argued about 
apportionment of liability. In this regard, it seems sensible for an employer to obtain details 
of the scope of the drone operator’s licence and a warranty that he will indemnify them for 
direct losses arising from breaches of the same. In turn, the drone operator may want a 
cross-indemnity where the employer or his contractors/consultants’’ actions directly impact 
the validity of the drone licence. 

Privacy and Data Protection  

The very nature of drones involves data capture and consequent risk of recording personal 
data. Therefore as well as issues of registration and operation, the statues governing such 
data must be taken into account and complied with. In practice, parties will likely find that 
drones footage is subjected to many of the same restrictions and requirements as CCTV 
footage 22 . This includes the manner of storage and security controls around drone 
recordings.  

The General Data Protection Regulation (“GDPR”) could have a significant impact on the 
operations and data storage for drones where there is any possibility or likelihood of 
capturing images of individuals, including employees, visitors to site and third parties in the 
vicinity of the site. It will be necessary to carefully consider how to minimize the potential of 
capturing images or information of individuals and to obtain prior express consent of those 
individuals whose images may be captured. This could include, for example, a privacy impact 
assessment at the outset. The contractor in control of the site and the drone operator will 
need to collaborate and communicate in how best to mitigate these risks.   

In heavily congested cities like London, there is arguably a very real, or even likely, risk of 
inadvertently capturing images of neighbouring properties or passers-by – although there is 
no apparent case law (yet).   

Trespass  

There is the obvious risk of trespass where a drone flies over a neighbouring property 
without permission. This is complicated by a lack of case law, with no case law relating to 
trespass by drones as yet. However, from a point of principle and common sense, the best 
analogy to apply may be that of oversailing of crane jibs with the same licences or consents 
obtained for drones.  

Injuries and property damage  

Given the relatively new use of drones within the industry, the precise risk allocation for 
personal injury and property damage is yet to be firmly ascertained. It makes sense to clarify 
this in the contract with the drone operator, but also to ensure any potential gap in liability 
is minimized via express warranties, reasonable limitations of liability and obtaining any 
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 Such as for the purposes of the CCTV Code of Practice. 
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necessary licences from neighbouring properties, with any appropriate caps or clarification 
of liability.  

Insurance  

In a survey by Kennedys of the insurance market, 58.2% of respondents considered that the 
insurance sector does not yet understand risk of drones; yet significantly 32% of 
respondents are insuring drones. Some of the biggest perceived insurable risks, according to 
the survey, were issues like property damage and personal injury.   

Some typical insurance coverage issues or concerns highlighted by various insurers the 
writer has heard speak, or has spoken to, include the lack of aviation experience of the 
insureds leading to a perceived greater risk of accidents or damage, as well as the potential 
lack of experience of the insurance brokers themselves in matters of aviation.  Insurers also 
appeared concerned about the difficulties in checking or ascertaining the acceptability and 
durability of the drones used, with technology progressing all the time and new models 
superseding old. Also cited were difficulties of monitoring that the correct and sufficient 
approvals and permissions continued to be obtained for the drone use in a rapidly-evolving 
regulatory environment. Many of these concerns may well fall away as both insurers and 
insureds become more familiar with drone use on construction sites and the scope and 
application of the relevant insurance cover.  

Contractual liability   

There is, naturally, an existing risk of loss, damage and delay such as due to property 
damage caused by the drones. The lack of case law and standard terms for the use of drones 
means that there is and will be a significant variety of contract terms and practices in the use 
of drones. Arguably, the clearer the parties are in terms of risk allocation – what each party 
is and is not responsible for – the less likely there will be an expensive and time-consuming 
dispute. 

Final Thoughts 

As the skies become crowded with drone deliveries, drone surveys and even drone taxis, one 
can reasonable anticipate a more comprehensive regulatory regime will be increasingly 
introduced and case law start to develop accepted legal principles in this area. There are a 
number of parties that could be caught in the frame for both regulatory obligations and 
claims including, among others, retailers, manufacturers, product suppliers, drone 
operators, contractors and employers, as well as insurers. Like with the CDM Regulations 
2016, it is possible that a future regulatory and governance framework will allocate different 
obligations and liability to the appropriate parties whilst insurance products develop to cater 
specifically for the needs of the growing drones’ industry. 
In the meantime, practical and logistical issues of drone usage such as air traffic 
management will likely be an increasingly prevalent issue as more and more drones are in 
use.  Air traffic controllers have in fact already formed a long -term partnership with a drone 
traffic management start-up to look into this23. Processes for ensuring data protection will 
also require some consideration and implementation. None of this will happen overnight.   
The task now is in ensuring we are sufficiently prepared to utilise this new innovation to its 
full potential, saving time, money and reducing risks, whilst avoiding the pitfalls of any new 
innovation, such as differing expectations and lack of contractual clarity, that can only lead 
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 https://www.nats.aero/news/air-traffic-controllers-partner-innovative-start-integrate-drones-safely-uk-skies/ 
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to unfortunate disputes. One thing at least is clear: given the benefits and savings it 
potentially offers, drones technology is here to stay. As for the future: as the saying goes - 
the sky’s the limit. 
 
 
 
 
This Risk Management Briefing is for information only, and insurance or legal advice 
should be taken to cover your particular circumstances. 
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